The broad purpose of this article is to study some of the affected jurisdictions from a comparative perspective with three specific aims in mind. Firstly, relevant legislative provisions from the Indian Evidence Act will be examined to set the background for assessment. Secondly, this article will examine three responses from the affected jurisdictions to the incompatibilities: faithful adherence to the relevant legislative provisions; complete adoption of the modern contextual approach; and integration of the modern contextual approach into the relevant legislative provisions. Thirdly, this article argues that the challenge for the affected jurisdictions is to ascertain that correct balance between modern developments and fidelity to history, determined in part by the interaction between the common aims of contractual and statutory interpretation. This article suggests that while some jurisdictions affected by the Indian Evidence Act have correctly accepted the applicability of the modern contextual approach, they may not have adequately considered the extent to which that approach is compatible with the provisions of the Indian Evidence Act. It will be argued that the modern contextual approach is largely compatible with the Act, and that proper justification for the approach can and should be made with reference to the Act.
B the Modern contextuAl ApproAch In the IndIAn evIdence Act

Three Relevant but Distinct Questions
Before examining the compatibility of the modern contextual approach with the provisions of the Indian Evidence Act, it is necessary to first identify three relevant but distinct questions. The first question concerns the facts that may be proved. This is answered by Part I of the Indian Evidence Act. The primary rule is section 5 of the Act, which provides that evidence may be given of the existence or nonexistence of every fact in issue or of any relevant fact, as defined by the Act. The second question concerns the mode of evidence that may be adduced to prove these facts. Part II of the Indian Evidence Act answers this question. Thus, even if a fact is declared to be relevant by Part I, certain types of evidence may not be adduced to prove such a fact if Part II excludes the adduction of such evidence. In the context of contractual interpretation, the second question assumes some significance because certain sections of the Indian Evidence Act, specifically those in Chapter VI, provide that certain facts to do with the existence of a contract, for example, may only be proved by documentary evidence and not oral evidence.
The third question concerns the substantive rules that are applied in the interpretation of contracts. As will be seen, the Indian Evidence Act does not contain any rule that deals with the interpretation of contracts; the modern contextual approach finds no direct expression in the Act. Thus, the compatibility of the modern contextual approach with the Indian Evidence Act arises indirectly: assuming that the non-provision of the modern contextual approach does not preclude its application, the question then is whether the provisions in the Act concerning the facts that may be proved, and the evidence that may be adduced to prove those provable facts, so hamper the application of the modern contextual approach that it is rendered a dead letter.
Relevant Facts and the Parol Evidence Rule
As already mentioned, it is the first two questions that find expression in the Indian Evidence Act. The first question affects contractual interpretation by stipulating the relevant (and hence provable) facts. According to Stephen, facts may be related to rights and liabilities either by (a) constituting such a state of things that the existence of the disputed right or liability would be a legal inference from the fact (such facts are known as 'facts in issue'), or (b) affecting the probability of the existence of facts in issue (known as 'relevant facts'). 7 Only facts that come within these two definitions may be proved. This affects the facts that may be proved when a contract is being interpreted. Its effect on the modern contextual approach is indirect: if the ambit of provable facts is narrow, then the underlying premise of the contextual approach-which is that almost all background information should be considered-would be undermined. And if this is undermined too severely, then the modern contextual approach may not even be applicable even though the Indian Evidence Act does not expressly exclude it. We will consider the reach of the relevant provisions in the discussion below.
The second question assumes importance by preserving various aspects 8 of the parol evidence rule. This concerns the evidence that may be adduced to prove facts that are relevant by virtue of Part II of the Indian Evidence Act, with aspects of the common law parol evidence rule finding expression in Chapter VI of the Act. At common law, the parol evidence rule is a manifestation of the objective theory of contract. 9 One aspect of the rule holds that parties who have reduced a contract to writing should be bound by it alone. Over time, this aspect of the parol evidence rule has become much narrower: only extrinsic evidence which 'add to, vary or contradict' the written contract are excluded and all other evidence can be adduced to prove the terms of the contract. Indeed, even more exceptions have been formulated to this aspect of the rule and it is usually regarded as a relic of the past. 10 In so far as contractual interpretation is concerned, another distinct 11 aspect of the parol evidence rule prohibits the admission of extrinsic evidence for this purpose unless there is a latent ambiguity to be cured. Where there is merely patent ambiguity, extrinsic evidence cannot be used to interpret the contract. This aspect of the parol evidence rule is today also regarded as largely defunct at common law. 12 In particular, the modern contextual approach towards contractual interpretation allows the admission of almost all relevant evidence 13 -except for the well-known prohibitions against prior negotiations and subsequent conduct 14 -regardless of the nature of the ambiguity present. Notwithstanding this status of the parol evidence rule at common law, it still remains very much relevant to those jurisdictions governed by the Indian Evidence Act.
The Indian Evidence Act preserves the parol evidence rule by way of ten provisions. 15 These provisions mirror three distinct rules of the common law parol evidence rule. 16 The first rule is that the contents of certain documentswhere made provable under Part I of the Act-must be proved by production of the document, except where secondary evidence is permitted. 17 The second rule is that extrinsic evidence is not admissible to 'contradict, vary, add to or subtract from' the terms of a written document, subject to certain provisos. 18 Finally, the third rule is that evidence of specific facts may be admitted in aid of the interpretation or construction of certain documents. 19 The third rule is the most relevant to contractual interpretation, but does not itself provide a substantive rule of contractual interpretation.
The starting point is to consider section 91, the 'proof by documentary evidence' provision, which provides that:
When the terms of a contract or of a grant or of any other disposition of property have been reduced by or by consent of the parties to the form of a document, and in all cases 10 See eg Law Commission (n 7) and G McMeel, 13 Investors Compensation (n 1) 912-13. 14 Investors Compensation (n 1) 913. 15 As the numberings of these provisions differ according to the jurisdiction concerned, they will be referred to in this paper by reference to their purpose. Where a provision is reproduced, it will be from the Indian Evidence Act rather than any of its derivative versions operative in other jurisdictions. 16 in which any matter is required by law to be reduced to the form of a document, no evidence shall be given in proof of the terms of such contract, grant or other disposition of property or of such matter except the document itself, or secondary evidence of its contents in cases in which secondary evidence is admissible under the provisions of this Act.
This provision relates to the exclusiveness of documentary evidence and is an aspect of the 'best evidence' rule. 20 Relatedly, it provides that where a contract has been reduced to a document, that document must be produced as proof, being the best evidence of the agreement reached between the parties. Oral evidence is admissible to prove the agreement only by way of exception, and the relevant exceptions are provided by section 92, the 'exclusion of oral evidence' provision. It provides that:
When the terms of any such contract, grant or other disposition of property, or any matter required by law to be reduced to the form of a document, have been proved according to [the 'proof by documentary evidence' provision], no evidence of any oral agreement or statement shall be admitted as between the parties to any such instrument or their representatives in interest for the purpose of contradicting, varying, adding to, or subtracting from its terms [subject to provisos 1 to 6] . . . Section 92 operates in conjunction with section 91. Section 92 operates only where the contract (among other documents) has been proved under section 91. It is therefore based on the same principle that documentary evidence is superior to oral evidence and no oral evidence is generally admissible to contradict, add to or subtract from the terms of the contract proved by way of documentary evidence. 21 Section 91 is said to deal with the exclusiveness of documentary evidence whereas section 92 deals with the conclusiveness and inclusiveness of documentary evidence. It supplements section 91 by excluding extrinsic evidence that may be used to control its terms. 22 Section 92 is, however, subject to six provisos, which largely replicate the exceptions to the parol evidence rule at common law. Under these provisos, parol evidence is admissible exceptionally to prove (1) any vitiating factor such as fraud or illegality; (2) a separate oral agreement that is not inconsistent with the terms of the written contract; (3) a separate oral agreement constituting a condition precedent to the written contract; (4) a distinct subsequent oral agreement to rescind or modify the written contract; 23 (5) any usage or custom not expressly mentioned in the written contract (and not being inconsistent with its terms) but which are usually annexed to such 20 Singapore Academy of Law (n 16) [31] . 21 1461. 23 Except in cases in which such contract, grant or disposition of property is by law required to be in writing, or has been registered according to the law in force for the time being as to the registration of documents.
contracts; and (6) any fact which shows the manner the language of a document is related to existing facts. While provisos 1 to 5 largely replicate existing common law exceptions to the parol evidence rule, proviso 6 is slightly different. Although it appears as an exception to section 92, it is usually regarded as constituting a substantive rule concerning the proof of facts as aids to the interpretation of the contract.
24 Support for such a view can be found in one of Stephen's works on evidence published after the passage of the Indian Evidence Act. In Stephen's Digest, Stephen viewed sections 91 and 92 collectively, under what he termed as 'Article 90'. 25 However, Article 90, while including provisos 1 to 5, 26 did not contain proviso 6. Instead, proviso 6 was conceived as a sub-point under a separate 'Article 91', which dealt with 'what evidence may be given for the interpretation of documents'. 27 Stephen further noted that Articles 90 and 91 dealt with different matters: Article 91 dealt with the interpretation of documents by oral evidence whereas Article 90 defines the cases in which documents are exclusive evidence. 28 Although arranged slightly differently in the Indian Evidence Act, the accepted view in relevant jurisdictions is that proviso 6 to section 92 is a substantive rule of its own. 29 Thus, proviso 6 is more related to the next five provisions of the Indian Evidence Act, which together deal with the evidence that may be adduced to explain the terms proved under sections 91 and 92. These provisions correspond to subpoints of Stephen's 'Article 91' and start with section 93, the 'patent ambiguity' provision, which deals with the exclusion of evidence to explain or amend a document that is patently ambiguous. Section 93 provides that: 'When the language used in a document is on its face ambiguous or defective, evidence may not be given of facts which would show its meaning or supply its defects.' Therefore, in the instances where patent ambiguity arises-either by the language used being obviously uncertain (though intelligible), or so defective as to be meaningless-no evidence may be given to cure the ambiguity. This provision is based on the old cases of which each correspond to the illustrations accompanying the provision. 32 In Clayton, a card which supplied meaning to initials appearing in a will was ruled inadmissible, whereas in Baylis, evidence as to the testator's intention to fill in a blank was similarly held inadmissible. 33 This has been explained on the basis that, in an instance of patent ambiguity, the intention of the maker of the contract becomes a matter of speculation and so the contract fails.
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Closely related to section 93 is section 94, the 'plain language' provision. It provides that: 'When language used in a document is plain in itself and when it applies accurately to existing facts, evidence may not be given to show that it was not meant to apply to such facts.' This provision is the counterpart to section 93. Rather than be concerned with outward ambiguity, it is concerned with outward clarity, which arises because of the 'plainness' of the language when applied to existing facts. In such cases, no evidence may be admitted to explain that the contractual language was not meant to apply to such facts. Significantly, this provision is not only concerned with language that is 'plain in itself'; importantly, the plain language must also apply 'accurately to existing facts'. 35 The additional requirement that the plain language apply accurately to existing facts raises the question, which we revisit below, of whether the Indian Evidence Act contains a plain meaning rule, that is, words are presumed to have certain fixed meanings. This may be regarded as another way of characterising a situation 'where external circumstances do not create any doubt or difficulty as to the proper application of those words to claimants under the instrument . The next three provisions concern latent ambiguity and provide instances where such ambiguity may be present. Latent ambiguity is one which 'arise [s] extrinsically in the application of an instrument of clear and definite intrinsic meaning to doubtful subject-matter'. 38 Since such ambiguities arise from an extrinsic fact, extrinsic evidence is admissible to explain away the ambiguity.
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The first provision, section 95, refers to the situation where otherwise plain contractual language is rendered meaningless in reference to existing facts. 40 This 32 The second more than the first; however see Stephen (n 17) 92, 94, in which Stephen identifies these two cases as illustrating the equivalent of the 'patent ambiguity' provision. 33 42 The second provision, section 96, relates to an 'equivocation', or where the contractual language used might have been meant to apply to only one of several things that are each susceptible to the same description used. This is based on Doe v Needs, 43 in which evidence of the testator's statements of intention and circumstances were admissible to ascertain which of two 'George Gords' he meant. 44 Finally, the third provision, section 97, concerns the situation where the contractual language could apply partially to two sets of existing facts but the whole does not apply correctly to either. This third instance is sometimes regarded as a specific application of the first instance. 45 It is based on several cases, 46 all of which illustrate that evidence of surrounding circumstances may be admitted to show which of two sets of existing facts the contract was meant to refer to. 47 In all such instances, evidence may be admitted to explain away the latent ambiguity. The latent ambiguity that arises is also shown by recourse to extrinsic evidence in the first place. For example, in the case of equivocations, it is presupposed 'that the resources of construction, aided by all admissible extrinsic facts, have been first exhausted'. 48 It is after this threshold has been passed that extrinsic evidence showing the person or thing that the language was intended to apply to is admitted. 49 The final three provisions relevant to the evidence that may be adduced to explain the contractual terms, viz, sections 98 to 100, relate mainly to technical matters. There is section 98, the 'evidence as to meaning of illegible characters' provision, which allows the admission of evidence from experts and such persons to explain illegible writing. Then there is section 99, the provision that governs who may give evidence of an agreement varying terms of the written document. And finally there is section 100, the provision that provides that the previous provisions do not apply to the construction of wills. This article will not focus on these provisions of rather technical significance. question do not exist; rather, the original language becomes meaningless in the light of the surrounding circumstances to convince the court that such language could not be used in its 'plain' sense. 41 As can be seen, the Indian Evidence Act adopts an approach that fossilises, to a certain degree, various aspects of the parol evidence rule as it appeared in the 19th century. It largely concerns two broad aspects of the parol evidence rule relevant to contracts: first, when evidence can be adduced to prove the terms of the contract (which are already rendered provable via Part I of the Indian Evidence Act), and second, when evidence can be adduced to explain the terms of the contract so discerned. As regards the second aspect, the Indian Evidence Act contains a series of provisions that sets out a detailed regime for the admissibility of evidence. The question that arises then is whether these provisions, together with their embedded ideas, are compatible with the modern contextual approach to contractual interpretation.
c three Models of resolutIon
The modern contextual approach is typically traceable to Lord Hoffmann's speech in Investors Compensation, where he summarised the modern contextual approach in five points. It is unnecessary to reproduce all of the well-known passage here, but it is possible to use it to discern several elements of the modern contextual approach. The key point made by Lord Hoffmann is that '[i]nterpretation is the ascertainment of the meaning which the document would convey to a reasonable person having all the background knowledge which would reasonably have been available to the parties in the situation in which they were at the time of the contract.' 50 This is the essence of the modern contextual approach and posits that interpretation, properly understood, must not take place in a vacuum but, rather, in consideration of all the relevant background information. This approach shifted the substantive rules governing the interpretative process from focusing on the meaning of the words used in the document to focusing on what would be understood as the meaning of the person using those words. Notwithstanding-as will be seen-some distinctions between the Indian Evidence Act and the modern contextual approach, the jurisdictions governed by the Indian Evidence Act have shown various responses to the rise of the modern contextual approach. These approaches may be divided into three broad categories.
Following the Status Quo: Adherence to the Indian Evidence Act
The first is to follow the status quo and adhere to the Indian Evidence Act more or less strictly. This is largely the approach taken in India, even if it has been said that not all the authorities speak with the same voice. 51 The Indian approach is to treat proviso 6 of section 92 (the 'exclusion of oral evidence' provision) as a 50 Investors Compensation (n 1) 912. 51 Zurich Insurance (n 40) [115] .
substantive provision of its own governing the admissible evidence in aid of the interpretation of written documents such as contracts, its operation dictated by the next five provisions of the Indian Evidence Act. 52 The collective effect of these provisions is well summarised by the Bombay High Court in Ganpatrao Appaji v Bapu Thakaram:
[W]here a document itself is a perfectly plain, straightforward document, no extrinsic evidence is required to show in what manner the language of the document is related to existing facts. There may be cases where such extrinsic evidence is required, and it will therefore be admitted. But it can only be in such cases where the terms of the documents themselves require explanation, evidence can be led within the restrictions laid down by the [proviso 6].
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Under this approach, the modern contextual approach towards contractual interpretation is not denied and is in fact indirectly recognised. 54 It is only indirectly recognised because, as mentioned earlier, the Indian Evidence Act does not prescribe a substantive rule of contractual interpretation. What may be said at best is that the modern contextual approach is indirectly recognised because the ambit of admissible evidence in aid of interpretation is potentially large; this means that much of the context is potentially admissible, a lynchpin of the modern contextual approach. However, the extent of the recognition of the modern contextual approach is limited by the terms of the Indian Evidence Act. It follows that, if the language employed is ambiguous, the five provisions following the 'exclusion of oral evidence' provision would regulate the question of the admissibility of extrinsic evidence.
55 Specifically, proviso 6 admits extrinsic evidence only where there is latent ambiguity in the contract, of which there are 52 , in which it was said: 'The principle behind the rule, which the sixth proviso embodies, appears to be that in suitable cases, such as where the 'haves' prey upon the want and misery of the 'have-nots', it is the duty of the Court to get at the truth by entering into evidence with the subject of finding out in what manner the document's language is related to the existing facts.' This is unlikely to be correct; proviso 6 does not confer a power to the court to go behind otherwise unambiguous language where it would be 'fair' to do so owing to the unequal statuses of the contracting parties.
several instances recognised in the Act. 56 It has been said that legislature could not have intended to nullify the object of section 92 by enacting exceptions to that section. 57 The corollary is also true: where there is no dispute on the meaning of terms as applied to existing facts, no extrinsic evidence is admissible to interpret the contract. 58 Finally, where there is patent ambiguity, extrinsic evidence is inadmissible to interpret the contract in accordance with the 'patent ambiguity' provision. 59 Thus, as Lord Atkin observed in Pakala Narayana Swami v R, 'when the meaning of words is plain it is not the duty of the courts to busy themselves with supposed intention'. 60 The presumption here is that the parties meant what they have written, ie, the plain meaning of the words. This limited (and indirect) recognition of the modern contextual approach, in line with the Indian Evidence Act, was summarised by the Andhra Pradesh High Court relatively recently in Pradeep Kumar v Mahaveer Pershad by way of five points, the most pertinent of which is this:
(5) in construing the document, the intention must be gathered from the document itself. However, if there is ambiguity in the language used in the document, it is permissible to look to surrounding circumstances to gather the intention, such as user or possession and enjoyment.
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Complete Adoption of Common Law Approach: Ignoring the Indian Evidence Act
The second approach is to ignore the terms of the Indian Evidence Act and adopt the modern contextual approach fully, without explaining why the latter is compatible with the former. To be fair, such an approach may not be substantively wrong; after all, the Indian Evidence Act does not prescribe or prohibit a specific interpretative approach. The objection is, however, with not substantiating the adoption of the modern contextual approach with the terms of the Act. A related objection is also with admitting all manner of extrinsic evidence in line with the modern contextual approach but without considering whether this is prohibited or restricted legislatively.
An Instead, he referred to Investors Compensation, among other English cases, and said that a court interpreting a contract is entitled to look at the factual matrix forming the background of the transaction. This includes 'all material that was reasonably available to the parties'. 65 No mention was made of the Malaysian Evidence Act, which contains equivalent provisions as those discussed earlier. It appears therefore that the approach taken in Berjaya Times Square is to completely ignore the statutorily imposed limits and adopt the modern contextual approach. To be fair, there are also Malaysian cases that have followed the provisions of the Malaysian Evidence Act in dealing with the admissible extrinsic evidence for the purposes of contractual interpretation. 66 Nonetheless, Berjaya Times Square is significant because it emanates from the highest court in Malaysia and was decided relatively recently.
Integration of the Common Law Approach: Liberal Interpretation of Indian Evidence Act
The third approach in dealing with the Indian Evidence Act is to integrate the common law approach with the Act through a 'liberal' interpretation of the Act. A prominent and recent example of this approach is that of the This is a broadly accurate summary of the approach taken in Zurich Insurance, which prescribed a two-step framework for the interpretation of contracts in Singapore, bearing in mind relevant provisions of the Singapore Evidence Act. 69 This framework rests upon an acceptance of the modern contextual approach, achieved by a 'permissive interpretation' of proviso 6 70 of section 94, the Singapore equivalent of section 92 of the Indian Evidence Act (the 'exclusion of oral evidence' provision). 71 The first step of the Zurich Insurance framework is to consider whether extrinsic evidence can be admitted. This thus relates to the first two questions raised at the start of this article. It was held in Zurich Insurance that no extrinsic evidence is admissible to contradict, vary, add to or subtract from the terms of a contract to which the parol evidence rule applies. However, extrinsic evidence is admissible to interpret the contract even if there is no ambiguity in the contract concerned.
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Consistent with the modern contextual approach, whether the extrinsic evidence is admissible depends on whether it is (a) relevant (ie, it would affect the way in which the language of the document would have been understood by a reasonable man); (b) reasonably available to all the contracting parties; 73 and (c) related to a clear and obvious context. 74 According to the Singapore Court of Appeal, the extent of the admissible evidence is very broad and is not confined to empirical facts. This involves, in appropriate cases, a consideration of the commercial purpose of the contract in question. 75 The Court also optimistically noted that the focus on the narrow task of ascertaining the parties' objective intention ought to prevent the endless trawl through large amounts of allegedly useful background material, often in misguided attempts to persuade a court to favour a subjective intention. 76 The second step of the Zurich Insurance framework concerns the task of interpretation under the modern contextual approach. This is the third question raised at the beginning of this article. Consistent with this approach, the Singapore Court of Appeal in Zurich Insurance noted that neither ambiguity nor the existence of an alternative technical meaning is a prerequisite for the court's consideration 69 1997 Rev Ed (c 97). This is modelled after the Indian Evidence Act. 70 Proviso (f ) in the Singapore Evidence Act. 71 Zurich Insurance (n 40) [114] . 72 Zurich Insurance (n 40) [115] . 73 Zurich Insurance (n 40) [125] . 74 Zurich Insurance (n 40) [132] (Although at [129] : 'In our view, the benefits of adopting, via proviso 6 to s 94, the contextual approach to contractual interpretation (viz, flexibility and accord with commercial common sense) will be maximised and its costs (viz, increased uncertainty and added litigation costs) minimised if, as a threshold requirement for the court's adoption of a different interpretation from that suggested by the plain language of the contract, the context of the contract should be clear and obvious.') For a more general acceptance of the three requirements, see of extrinsic material. 77 Then if, in the light of this context, the plain language of the contract becomes ambiguous (ie, it takes on another plausible meaning) or absurd, the court will be entitled to give the contractual term in question an interpretation which is different from that demanded by its plain language. 78 It should be noted that the Court does not locate a substantive interpretative approach within the Indian Evidence Act. This second step of the framework, therefore, is arguably a transplant of the modern contextual approach. Thus, the approach in Zurich Insurance simultaneously recognises the notion that words have fixed or plain meanings while also acknowledging that such meanings can be departed from to some extent. 79 However, the fixed or plain meaning of words still constrain the interpreter; if the objectively determined meaning strains that meaning unacceptably, then the better approach might be rectification. 80 The existing canons of interpretation continue to be relevant as well, although they are only a guide and not exhaustive. These three approaches outlined above represent varying degrees to which the modern contextual approach has found expression within provisions of the Indian Evidence Act. The different approaches may be accounted for by the different (if unstated) approaches the various jurisdictions take towards the interpretation of statutes, in this case, the Indian Evidence Act. Although statutory interpretation is not the focus of this article, some brief reference will be made to it for completeness. In this regard, it is important to recognise that the issue of contractual interpretation in these jurisdictions involves a prior question of statutory interpretation. The modern approach in statutory interpretation, generally speaking, is the 'purposive' approach. This approach aims to further every aspect of the legislative purpose; 82 as Lord Steyn has said, '[o]ne can confidently assume that Parliament intends its legislation to be interpreted not in the way of a black-letter lawyer, but in a meaningful and purposeful way giving effect to the basic objectives of the legislation.' 83 In ascertaining the legislative purpose, modern courts can have recourse to parliamentary materials, but usually prior to the enactment of the statute, for the statute is taken to crystallise the legislative intention. This is similar, from a broad perspective, with contractual interpretation, where the aim is likewise to ascertain the maker's intention. 77 Zurich Insurance (n 40) . 78 Zurich Insurance (n 40) [130] . 79 Zurich Insurance (n 40) [122] . 80 Zurich Insurance (n 40) [123] . 81 Zurich Insurance (n 40) [131] . 82 One might argue against the analogy of contractual and statutory interpretation. For example, Justice Kirby points out that a distinction between contracts and statutes is that a statute has wider ambit, application and longer anticipated duration than a contract. This means that statutory words tend to take on a broader operation and hence a wider meaning. This in turn makes it inappropriate to restrict the meaning of the statutory text to the 'intentions' of the original drafters.
84 Indeed, the very wide application of a statute-usually to society as a whole-means that contemporary ideas of justice and fairness may inform the interpretation of the statutory text even if it means departing from the original intention of its drafters. 85 On the other hand, because the time frame of a contract is shorter and the focus narrower, it is presumably more appropriate to restrict the meaning of the contractual language to what the contracting parties originally intended. 86 Professor Movsesian alludes to a similar objection. He says that contracts bind only the parties who make it whereas statutes do not. 87 A statute establishes rules for parties other than those who enacted it. He says, therefore, that '[n]otice to third persons is thus of critical importance". 88 In such circumstances, to give priority to the "shared intent of the parties poses the risk of substantial hardship'. 89 Again, this is an argument on the correct approach to take in interpreting contracts and statutes. That is the fundamental question. In the Commonwealth context, as with the American approach, if the proper approach is taken to be the contextual or purposive approach, then these objections fall away. If the a priori question is how one should interpret a document, then the consequences of such an approach have no relevance to the former question. In the case of statutory interpretation and third parties, one may answer Professor Movsesian in two ways. First, as he acknowledged but rejected, legislators might be analogised to the agents of people. 90 Thus, when enacting decisions, they are actually acting for and in place of the people. By this view, there are no third parties. However, it is perhaps right to concede that this is a somewhat unrealistic view to take of the legislative process.
91 A more plausible objection is that the legislative process is designed to bind third parties, and the 'shared intent' of the legislators is important in this respect to determine how third parties are to be bound. This brings us back full-circle to the fundamental question: how are we to interpret contracts and 84 The Hon Justice Michael Kirby, 'Towards a Grand Theory Movsesian's objections can be rejected simply because they wrongly assume a co-relation between consequence and purpose. Thus, while it has variously been pointed out that contractual interpretation and statutory interpretation are quite different, 92 both are actually similar on a broader level. They both concern ascertaining the meaning of the document in an objective manner. 93 The interpretation of the Indian Evidence Act, and its consequential effect on contractual interpretation, illustrates the interaction between both types of interpretation.
Following this approach, an overly broad reading of the Indian Evidence Act to permit all aspects of the modern contextual approach to contractual interpretation may actually represent an unintentional departure from the purposive approach to statutory interpretation, particularly when the full extent of the modern approach was never considered by the legislature responsible for enacting the Indian Evidence Act. 94 This is important for, as Aharon Barak puts it, 95 there is a difference between interpretative and non-interpretative doctrines.
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Barak states that the authority to alter a text is one which belongs to its author, ie Parliament, but not to judicial interpretation. The act of interpretation is the giving of a legal text a meaning that its language (explicitly or implicitly) can bear and does not involve the express rewriting of the language. 97 Interpretation ends at the point at which language ends. 98 The constitutional framework and the separation of powers restrict interpreters from stretching the meaning of statutory provisions. 99 While there is a legislative mandate to interpret the statutory provision in the light of the legislative purpose, section 9A(1) also enjoins the court to interpret the written law (or a provision thereof given any meaning. 101 Rather than interpreting the Indian Evidence Act purposively, a court in such a case would actually be impermissibly rewriting the legislation concerned (by ignoring it), while at the same time (ironically) advocating a contractual interpretative approach that is loyal to the makers' intention. The interaction between the legislative purpose behind the Indian Evidence Act at the time of its enactment and the modern contextual approach forms the main criterion for assessing the compatibility of the modern contextual approach with the Indian Evidence Act.
On this premise, the approach that ignores the Indian Evidence Act must be rejected at the outset. While there may be an arguable point as to the extent that the Act remains relevant, that does not extend to ignoring it completely. So long as it remains on the affected jurisdictions' statute books, it is still an embodiment of legislative intent and so must be applied. The question is the extent of such application, and that invites an assessment and comparison of the approach which follows the Act completely, and that which applies it only partially.
d the coMpAtIBIlIty of the Modern contextuAl ApproAch wIth the IndIAn evIdence Act
Does the Indian Evidence Act Contemplate the Modern Contextual Approach?
The first broad aspect of assessment concerns the interpretative approach thought to apply under the Indian Evidence Act. While the Indian Evidence Act does not outwardly prescribe any substantive contractual interpretative approach, 102 modern courts have read the modern contextual approach into it, particularly via proviso 6 of section 92, the 'exclusion of evidence' provision. That this is done is not by itself incorrect, but this ought not to be mistaken as being driven by the modern contextual approach. The interpretation of the Indian Evidence Act, a piece of legislation written more than a century before Investors Compensation, should not be affected by the latter case and developments thereafter. Thus, while a Law Reform Committee formed by the Singapore Academy of Law has stated that 'a broader and more permissive application of [proviso 6] is to be preferred' as '[i]t accords with the modern approach to construction of contracts', 103 it is submitted that this starts on the wrong premise. As already mentioned, the interpretation of contracts in jurisdictions governed by the Indian Evidence Act, including Singapore, starts with a prior interpretation of a statute. The ascertainment of the legislative intent should be the starting point, rather than whether a particular mode of contractual interpretation accords with a modern development. This is especially since the very purpose of a code is to preserve the legislative intent at a particular time subject, of course, to limited flexibility. The constitutional framework and the separation of powers restrict interpreters from stretching the meaning of statutory provisions.
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A more appropriate starting point is thus to consider the prevailing interpretative approach at the time when the Indian Evidence Act was enacted. The Indian Evidence Act was, after all, intended to codify the English evidence law of the time. 105 In this regard, Lord Hoffmann's speech in Investors Compensation did not, perhaps, break any new ground but did re-establish old ones. 106 The courts have always maintained the legitimacy and importance of interpreting contracts in their proper contexts and have been doing so since the 19th century or even earlier. At that time, contractual interpretation was largely regarded as 'liberal'. 107 It was liberal in the sense that the search was for the parties' true intentions, ascertained by consideration of the surrounding facts and circumstances, 108 as opposed to adhering to the strict literal sense of contractual terms. 109 Thus, the Indian Evidence Act was probably not intended to supersede the contextual interpretative approach. Just as the contextual approach continued to be advocated by the courts of that time despite the restrictive rules governing the admissible background information, so too can the contextual approach exist simultaneously with the Indian Evidence Act. While it is true that the common law parole evidence rule and the Indian Evidence Act both restricted the background information available to the interpreting party, these restrictions did not render the contextual approach inapplicable since some context was still made available. What resulted was a weaker implementation of the contextual approach: one that denies the full range of background information normally available and adheres to certain default positions concerning the plain meaning of words as the criterion for admissibility. This demonstrates the interaction between the question of admissible evidence and the question of the substantive interpretation approach. However, the weaker implementation of the contextual approach did not militate against the adoption of some form of contextual approach. Therefore, the acceptance of such an approach is not prima facie wrong.
The quite separate (and important) question now is the extent to which the contextual approach applies pursuant to the Indian Evidence Act. We start with the arguable companion to the Indian Evidence Act, viz, Stephen's Digest. In contrast with the Indian Evidence Act, Stephen's Digest contained substantive rules. For example, notwithstanding its stated purpose as concerning 'what evidence may be given for the interpretation of documents', Article 91 contains certain rules that govern how to interpret a document. Specifically, Article 91(1) provides that: '(1) Putting a construction upon a document means ascertaining the meaning of the signs or words made upon it, and their relation to facts.' Two points flow from the inclusion of substantive interpretation rules in the Digest, which were excluded from the Indian Evidence Act. The first is that the exclusion of an interpretative approach in the Act may be taken as a deliberate departure from the inclusion of such in the Digest. As such, at least a prima facie case may be made to the effect that the Indian Evidence Act does not preclude the modern contextual approach, elements of which found expression before the 20th century.
Second, Article 91(1) is significant as it subtly encapsulates an interpretative approach that is quite unlike the modern contextual approach. The key corollary of the modern contextual approach was that it focused on the meaning of the words used in the document. Article 91(1)-and indeed other sections of the Articlereflects this approach. Stephen makes repeated reference to the 'meaning of the signs or words' of a document. The Indian Evidence Act, in contrast, employs almost exclusively the different phrase 'the language used in a document' in the equivalent (or similar) provisions. 'Language used' may not preclude the modern contextual approach as it is an express departure from the meaning of the signs or words. Rather than be dictated by the inherent meanings of signs and words, 'language' at least suggests a departure from this stance, or even an adoption of a more context based approach.
However, it does not follow that because the Indian Evidence Act does not preclude the modern contextual approach that such an approach can be fully implemented. The question is how much of the context can be referred to. While this is a separate question from the interpretative approach to be taken, its relation to the approach is quite important. Indeed, at the most, we have seen thus far that the Indian Evidence Act allows recourse to the context via proviso 6 of section 92. To that extent, it indirectly supports a contextual approach. However, the application of a contextual approach merely connotes that the context should be looked at in the interpretation process; it does not tell us the extent to which the context may be looked at. Indeed, with Investors Compensation, the model of contextual approach may be regarded as having shifted away from the weak version preserved under the Indian Evidence Act. The stronger version posits that words are inherently open-textured and can take on a variety of different meanings depending on the context in which the contract concerned was made.
To cater for this open-textured nature of words, the extrinsic evidence admissible is purposely made very broad, subject to the exceptions against the admissibility of prior negotiations and subsequent conduct. This forms a possible difference between the modern contextual approach and the Indian Evidence Act, which we explore in the next section.
The Plain Meaning or Plain Application Rule?
It is precisely because of this potential difference that it would be wrong to suppose straightaway that the full extent of the modern contextual approach could be transplanted into the Indian Evidence Act. One reason against such transplantation may be that the Indian Evidence Act subscribes to the notion that words have certain fixed or plain meanings to them. This is the argument we consider now.
It is perhaps not wrong to say that the Indian Evidence Act contemplates that words have fixed or plain meanings to them. Consider for example section 94, which provides that: 'When language used in a document is plain in itself and when it applies accurately to existing facts, evidence may not be given to show that it was not meant to apply to such facts.' This clearly contemplates that language used in a document can be 'plain'. However, this may not translate into a plain meaning rule, that is, words are to be given their plain meanings. Under this rule, evidence is not admissible to contradict the otherwise plain meaning of a contractual provision. This would have been consistent with the prevailing common law of the time. For example, Lord Halsbury in North E Ry Co v Hastings 110 said that words of a written instrument must be construed according to their natural meaning and this principle is universally insisted upon.
111 Indeed Article 91(2) of Stephen's Digest contains a plain meaning rule. It provides that: '[E]vidence may not be given to show that common words, the meaning of which is plain, and which do not appear from the context to have been used in a peculiar sense, were in fact so used.' This is the classic formulation of the plain meaning provision. It is, however, absent from the Indian Evidence Act. Section 94, which is reproduced above, is its closest counterpart. However, it does not does not deal predominantly with the meaning of words at all, but only with their application. This suggests that the Indian Evidence Act did not intend to encapsulate a plain meaning rule. In a related vein, one further argument in support of this may be the express departure from the 'meaning of signs or words' formulation in the Digest. It may be argued that this departure, and the shift to emphasise on the 'language' used, means that the Indian Evidence Act does not subscribe to the notion that words have certain fixed or plain meanings that will always be insisted on. This militates against a plain meaning rule within the Indian Evidence Act.
Moreover, in Wigram's work on the admissibility of extrinsic evidence in the interpretation of wills-which Stephen said he was heavily influenced by in formulating Article 91 of his Digest-the notion that the plain meaning of words is not absolute finds expression in his first three Propositions, all of which correspond to various provisions in the Indian Evidence Act.
112 By Proposition 1, a testator is always presumed to use the words in which he expresses himself, according to their strict and primary acceptance unless otherwise contradicted from the context of the will.
113 By Proposition 2, the plain meaning of words should be applied if such meaning is sensible with reference to extrinsic circumstances. 114 And finally, by Proposition 3, the plain meaning of words can be departed from when such meaning is insensible with reference to extrinsic circumstances. 115 Proposition 2 is reflected in section 94 of the Indian Evidence Act, and Proposition 3 clearly influenced section 95. These Propositions likewise subscribed to the notion that words have plain or fixed meanings, but they also contemplated that such meanings can be departed from if the application of such words reveals otherwise.
It is also useful to compare the language of section 94 of the Indian Evidence Act with Article 91(6) of Stephen's Digest, its closest equivalent. This Article provides as follows: '(6) If the document has one distinct meaning in reference to surrounding circumstances, it must be construed accordingly, and evidence to show that the author intended to express some other meaning is not admissible. ' The phrase 'it must be construed accordingly' is missing in the Indian Evidence Act and this is surely an extremely significant omission. A comparison between the respective illustrations shows the impact of the change. The illustration to section 94 states that A has an estate at Rampur containing 100 bighas, and A indeed has such an estate. In such a case, evidence may not be given of the fact that the estate meant some other one at a different place and of a different size. In contrast, in Miller v Travers, of which the illustration to Article 91(6) is based, evidence was held inadmissible to render reference to the 'county of Limerick' as really being to the 'county of Clare'. However, it is significant that the illustration contemplates, as do the facts of Miller v Travers, that there are no estates in the country of Limerick. In other words, what the illustration was concerned about was the plain meaning of the words without care of its application. If the same facts were applied to the Indian Evidence Act, it is conceivable that sections 94 and 95 would operate in tandem to allow for the admission of extrinsic evidence to show that reference to the 'county of Limerick' was really to the 'county of Clare' since the application of the words 'county of Limerick' would be 'unmeaning in reference to existing facts'. Therefore, the added qualification in the illustration that the estate did exist, read together with the added language in the substantive provision on existing facts, would seem to represent a significant toning down of the rule in Miller v Travers, which makes it much more compatible with the modern contextual approach. The result must be that the Indian Evidence Act does not enshrine the plain meaning rule as the Digest does. However, it does proceed on the basis that words have fixed meanings; the difference is that it, however, does not insist on such meanings unless it can be shown that the application of that meaning to existing facts would give rise to an inaccuracy or an ambiguity. The Indian Evidence Act can thus at the very best be said to contain a plain application rule in section 94.
Viewed this way, there may not be a material distinction between the Indian Evidence Act and the modern contextual approach. It is true that in Investors Compensation, Lord Hoffmann said that '[t]he meaning which a document (or any other utterance) would convey to a reasonable man is not the same thing as the meaning of its words.'
116 According to Lord Hoffmann, the meaning of words is the matter of dictionaries and grammar; this is a reference to the notion that words have fixed or plain meanings which do not change with the context, and which is not followed under the modern approach. Instead, the modern contextual approach takes it that words do not have such plain meanings and are susceptible to a variety of meanings, even to the extent that there is an outright departure from the fixed meaning of the word used. The rationale for this is that the courts 'do not easily accept that people have made linguistic mistakes, particularly in formal documents'. 117 Indeed, an eminent commentator has described the modern approach as having abandoned the plain meaning rule in favour of an inference-which may be displaced by the context-that words are used in their natural, ordinary or common signification. 118 The Indian Evidence Act, whilst presupposing that words have plain meanings, insist that the application be incorrect before allowing for correction. There is limited fidelity to the plain meaning of the words. If this description is correct, then there is no real difference between the Indian Evidence Act and the modern contextual approach. The notion that words have plain or fixed meanings is subscribed to by both approaches, but it is also acknowledged that it can be departed from where the context requires it.
Limited Admissibility of Extrinsic Evidence?
We have so far concluded that there is no plain meaning rule in the Indian Evidence Act. At the most, it has a plain application rule that, while paying fidelity to the plain meaning of words, allows for departure from such meaning where the context reveals an inaccuracy or ambiguity. However, we are still faced with some provisions of the Indian Evidence Act that seemingly restrict the admissible evidence to interpret contracts. In other words, we are still left with the question of whether various aspects of admissibility limit the application of the modern contextual approach.
(a) Facts That May be Proved
We start first with the fundamental question of which facts are relevant (and hence provable). Consider, as a starting point, the 'state of things' provision in section 7 and the 'supporting inferences' provision of section 9 of the Indian Evidence Act, which are set out below:
These appear to be prima facie wide enough to make the 'factual matrix'-the focus of the modern contextual approach relevant-and hence provable under the Indian Evidence Act. In fact, illustration (a) to section 9, which provides that the state of A's property and of his family at the date of alleged will may be relevant facts to ascertain whether a given document is the will of A. This seems at least analogous to the relevant background information in contractual interpretation. The only way in which this might not be so is if they were expressly excluded by virtue of some other provision. Obviously, this does not mean that everything and anything is admissible. The general provision of section 5-that evidence can only be given of facts in issue or relevant facts and of nothing elsecontinues to control. The result is that relevance continues to be important, but that one has to fall back upon the very general test of relevance set out in Part I in deciding what facts a party can be allowed to prove, and what facts a party cannot.
Some courts have gone a step further and read other requirements before facts may be proved into the Indian Evidence Act without referring to the relevancy provisions under Part I of the Indian Evidence Act. For example, the Singapore Court of Appeal in Zurich Insurance imposed the requirements of relevancy, reasonable availability and clear and obvious context before extrinsic evidence was admitted to interpret a contract. It seems that the Court was concerned with the facts that may be proved, as opposed to the evidence that may be adduced to prove those facts.
If this is correct, it is submitted that the Indian Evidence Act does not outwardly support these requirements. First, it is not possible to overtly locate the basis of these requirements within the Indian Evidence Act. Turning to the requirement of relevancy, the usage of 'relevance' in Zurich Insurance is apparently not the technical sense prescribed by Part I of the Indian Evidence Act. In particular, and as already mentioned, the Indian Evidence Act enacts that '[o]ne fact is said to be relevant to another when the one is connected with the other in any of the ways referred to in the provisions of this Act relating to the relevancy of facts'. Thirteen sections of the same Act lay down the situations in which facts are 'relevant', and no more.
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The second requirement of 'reasonable availability' is likewise not expressly provided for in the Indian Evidence Act and is derived from Investors Compensation. Although Lord Hoffmann in Investors Compensation phrased the 'reasonable availability' requirement as a distinct requirement, 120 its underlying rationale is still tied to that of the modern usage of 'relevance'. In Codelfa Construction Pty Ltd v State Rail Authority of New South Wales, 121 Brennan J said that 'an extrinsic fact known only to one of the contracting parties can shed no light upon the meaning with which that word or phrase was used by the other or others'. 122 There is thus a presumption-a seemingly irrebuttable one-that extrinsic evidence which is not available to both contracting parties would not assist in the reasonable man's understanding of the contractual term and, hence, not be 'relevant'. The inquiry revolves around the fundamental question of whether the reasonable man would derive assistance or help from the extrinsic evidence concerned, and the requirement of 'reasonable availability' is simply a specific facet of this broader inquiry, which is not provided for in the Indian Evidence Act.
The third requirement of a 'clear and obvious context' may also be cast in the same light. On the basis of promoting certainty, the Singapore Court of Appeal in Zurich Insurance imposed a threshold requirement of a 'clear and obvious context' before extrinsic evidence can be admitted. The Singapore High Court has explained in a later case that this means that the extrinsic evidence that is tendered before the court must point to a clear or obvious context before the court can say with any certainty that such evidence is of assistance to the court. According to the Court, this makes logical sense because if the extrinsic evidence points to a context that is far from clear or obvious, the court would be acting within the realm of speculation.
123 On this reading, this requirement of a 'clear and obvious' context is simply an elaboration of the relevance test discussed earlier.
Where extrinsic evidence is unclear, it will also be generally unhelpful to the reasonable man's understanding of the contractual terms, thereby failing the requirement of 'relevance'. Likewise, this is not provided for in the Indian Evidence Act. Therefore, the three requirements of relevance, reasonable availability, and clear and obvious context are really three sides of the same question, premised on the concept of 'relevance' as explained in Investors Compensation. While possibly justifiable on pragmatic grounds, the better view is that these requirements can find an anchor in the relevancy provisions, either section 7 or 9, of the Indian Evidence Act. These sections are conceivably wide enough to accommodate these requirements.
(b) Need for Ambiguity Before Extrinsic Evidence Admissible?
It is clear therefore that various provisions of Part I of the Indian Evidence Act allow a wide context to be provable. Moreover, the reading of a plain application rule into the Indian Evidence Act means that the admissibility of extrinsic evidence is not dictated by a prior need for ambiguity, as insisted by the Indian cases. This is the position under the modern contextual approach. 124 Yet, the Indian cases are also correct in insisting on the need for ambiguity before extrinsic evidence can be admitted for the purpose of explaining the words concerned. The key is to recognise that extrinsic evidence may be admissible for several purposes, and the criterion of ambiguity applies to restrict admissibility for a specific purpose only.
On its face, the Indian Evidence Act provides for a limited admissibility of extrinsic evidence in the interpretative exercise based on the criterion of ambiguity. If this is in fact true, this would be in contrast to the modern contextual approach, which imposes fewer boundaries on the admissible evidence. As Lord Hoffmann said in Investors Compensation:
Subject to the requirement that it should have been reasonably available to the parties and to the exception to be mentioned next, it includes absolutely anything which would have affected the way in which the language of the document would have been understood by a reasonable man.
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Although Lord Hoffmann qualified the ambit of this statement in a later case, 126 the fact remains that the modern contextual approach allows for a greater range of admissible evidence than the Indian Evidence Act when it comes to the interpretation of contracts. Some courts, such as the Singapore Court of Appeal, have dismissed the requirement of ambiguity before extrinsic evidence can be admitted. The question is whether this is permissible under the terms of the Indian Evidence Act.
The Indian Evidence Act specifically restricts the range of admissible evidence primarily by recourse to the distinction between latent and patent ambiguities. The distinction between these two types of ambiguities originated from Lord Bacon's Maxims. 127 Although those Maxims were originally formulated for pleadings, they have attained substantive effects of their own on the basis that 'a transaction of one "nature" cannot be overturned by anything of an inferior "nature"'. 128 While once also a restriction of the admissible evidence under the common law, that distinction has largely been done away with in the present time. 129 The result is that the ambiguities restrict the range of admissible evidence under the Indian Evidence Act, 130 although only for the specific purpose of explaining words. This is very clear on the face of the relevant provisions: for example, section 94 refers to extrinsic evidence being used to show that the words were 'not meant to apply to such [existing] facts'. Likewise, section 95, the first of the 'latent ambiguity' provisions, allows for extrinsic evidence to be 'given to show that it was used in a peculiar sense'. The common purpose contemplated is the use of extrinsic evidence to explain the words concerned. Nowhere in the Indian Evidence Act is there a prohibition against the admissibility of extrinsic evidence to establish whether there is an ambiguity in the first place. This is also consistent with the prevailing law-that extrinsic evidence is always admissible to raise a latent ambiguity-at the time the Indian Evidence Act was enacted. 131 Therefore, it is necessary to be clear what the purpose for admitting extrinsic evidence is. The contractual interpretative exercise is a composite one, in which extrinsic evidence may be used for different purposes. More specifically, extrinsic evidence may be admitted to establish whether there is an ambiguity; a preinterpretative exercise that establishes negatively what the word cannot mean, but does not yet establish positively the meaning of the word. This is a subtle but important distinction that is necessarily implied in the various provisions of the Indian Evidence Act that contemplate either patent or latent ambiguity. Indeed, without recourse to such evidence, it is not possible to ascertain whether there is ambiguity in the first place. However, the type of ambiguity determined then restricts the use of extrinsic evidence to supply a different meaning than the plain meaning, if the application of the plain meaning results in an ambiguity. Thus, the Indian courts' lack of distinction between these specific uses of extrinsic evidence may require reconsideration. The truth is that when the Indian courts rule that there is ambiguity (or not), they have already implicitly considered extrinsic evidence, although not (yet) for the purpose of explaining the contractual words (in a positive sense). This distinction is, in contrast, acknowledged by the integrated approach of the Singapore Court of Appeal. The Singapore approach is to recognise that ambiguity plays no role in limiting the extrinsic evidence in establishing whether there is an ambiguity in the first place. However, ambiguity plays a role in restricting the use of extrinsic evidence in departing from the plain meaning (where the application of such plain meaning results in an ambiguity) of the words: in the absence of ambiguity after considering the extrinsic evidence, the evidence cannot be used to positively ascribe a meaning to the word that is different from its plain meaning. It is suggested that such an approach is compatible with the original legislative purpose behind the Indian Evidence Act, and is to be encouraged.
(c) Prior Negotiations and Subsequent Conduct?
A specific issue concerns the admissibility of prior negotiations and subsequent conduct under the Indian Evidence Act. The admissibility of evidence under the modern contextual approach is subject to two prominent exceptions: both prior negotiations and subsequent conduct cannot be admitted to interpret the contract. According to Lord Hoffmann in Investors Compensation, '[t]he law makes this distinction for reasons of practical policy and, in this respect only, legal interpretation differs from the way we would interpret utterances in ordinary life.' 132 While the ambits of these exceptions have been reduced in recent times, they still block out a range of evidence that may be relevant in the interpretative exercise. The Indian Evidence Act, on the other hand, does not overtly prohibit recourse to such evidence. Instead, it potentially blocks out such evidence due to the distinction it draws between latent and patent ambiguities. Indeed, this was the position taken by the common law in the 19th century until certain cases at the turn of the 20th century, such as Inglis v John Buttery Co, 133 established the currency of an independent rule which excludes the recourse to prior negotiations and subsequent conduct-a rule that has remained to the present day despite its questionable historical lineage. On the express words of the Indian Evidence Act at least, no special exclusion is allocated towards prior negotiations or subsequent conduct: both may be admissible to interpret the contract provided that they do not infringe the rules pertaining to latent or patent ambiguities. However, the courts applying the Indian Evidence Act still adopt the common law exclusionary rule against both types of extrinsic evidence, regardless of whether the contractual language is ambiguous or not. 134 This may require reconsideration as being a matter not contemplated by the Indian Evidence Act. In this regard, it is important that the Indian Evidence Act has provided for the instances where extrinsic evidence (which can include prior negotiations) may (or may not) be admitted for the interpretation of a contract in sections 94 to 100 on a particular basis. A common law development that justifies exclusion of prior negotiations on a different basis would be inconsistent. This argument is strengthened when one considers that prior negotiations were not treated apart from other types of evidence at the time the Evidence Act was enacted. Indeed, prior negotiations were in fact admissible to ascertain the aim and object of the contract as early as in 1835. In Reay v Richardson, 135 a previous conversation was held admissible to explain the motive that induced the plaintiff to enter into a compromise agreement with the defendant. Parke B held that the evidence of the conversation was not to add to or qualify the terms of the agreement, but to show with what view the agreement was written. 136 Prior negotiations were only excluded on the principle that 'it is not permitted to interpret what has no need of interpretation '. 137 This rested upon the belief that words have fixed meanings, such that a party who has used clear and unambiguous language will be held to all that naturally follows from a direct and plain understanding of such language. 138 It was only when a term was susceptible to several meanings 139 that recourse could be had to the relevant context in order to discover the parties' true intentions. 140 The criterion, it bears repeating, used to be that of 'ambiguity' to determine whether extrinsic evidence of any kind can be admitted to interpret contracts. Since the Indian Evidence Act 141 was intended to codify the English evidence law at that time, 142 it is likely that Stephen, the draftsman, intended to import these common law principles into the Act. If so, the recognition of the exclusionary rule, based as it is on a different rationale for excluding prior negotiations, would be inconsistent with the Indian Evidence Act and must be rejected pursuant to section 2(2) of the same Act. This is because the exclusionary rule is inconsistent with the rationale of the Indian Evidence Act, which provides for when extrinsic evidence may be admissible based on the criterion of 'ambiguity'. While the Act may be non-exhaustive, the very idea of separating prior negotiations as a species of evidence to be treated differently is inconsistent with the central criterion of 'ambiguity' that governs admissibility for all extrinsic evidence. This is not a situation involving the common law filling in a lacuna in the Indian Evidence Act; rather, the Indian Evidence Act has provided an approach that the exclusionary rule is inconsistent with. Therefore, it is submitted that, on this basis alone and pursuant to section 2(2) of the Indian Evidence Act, the exclusionary rule should not be adopted in jurisdictions with the Indian Evidence Act.
Isolating Areas of Compatibility
From the above analysis, it is clear that both the Indian Evidence Act and the modern contextual approach share a concern for context. That is a significant starting point which, however, gives rise to various differences. First, the degree to which they are so concerned is different. The admissible background information for the purpose of explaining the contractual language in the Indian Evidence Act, centred on the criterion of 'ambiguity', is narrower than the modern contextual approach, with the result that the 'context' for the purposes of the Indian Evidence Act is potentially narrower. The admissibility criterion for interpreting words under the Indian Evidence Act is that of ambiguity, although extrinsic evidence is admissible to establish ambiguity. In contrast, the modern contextual approach has no such narrow limitation. Nonetheless, 'ambiguity' is a flexible concept, and has been so interpreted by modern Commonwealth courts. The reality is that Commonwealth courts have been all too willing to admit extrinsic evidence, and are very ready to find the requisite 'ambiguity' before evidence can be admitted. Thus analysed, the compatibility between the Indian Evidence Act and the modern contextual approach may thus not be all too stark. In assessing the way forward, one question that might be asked is whether there is any problem with retaining the approach taken in the Indian Evidence Act. While many courts in jurisdictions governed by the Indian Evidence Act have adopted the modern contextual approach, one might perhaps ask if adherence to the Evidence Act is indeed inferior to pushing on toward the adoption of the modern contextual approach. One apparent advantage of the modern contextual approach is that it dismisses the distinction between patent and latent ambiguities, which has been largely discredited. This affords the courts more flexibility in admitting extrinsic evidence to interpret the contract, 143 rather than allowing extrinsic evidence freely only when establishing whether there is an ambiguity in the first place. However, according to one commentator, 144 the modern contextual approach has seen a retreat of late following the decision of the UK Supreme Court in Rainy Sky v Kookmin Bank. 145 Lord Clarke in that case had stated that '[w]here the parties have used unambiguous language, the court must apply it'.
146 This seems to impose a criterion of ambiguity before the plain meaning of the contractual words can be departed from. Taken a step further, this may also restrict the range of admissible evidence to interpret the contract unless there is ambiguity. If this reading of Rainy Sky is correct, there is not much difference between the prevailing modern contextual approach and the Indian Evidence Act. There may therefore not be as strong an advantage in the modern contextual approach over the Indian Evidence Act.
(b) Advantage of the Indian Evidence Act
In fact, an advantage of the Indian Evidence Act is that it provides a principled basis for distinguishing classes of evidence, principally prior negotiations and subsequent conduct. One might disagree with the use of ambiguity as a criterion, but that is at least a basis. This is in contrast with the modern contextual approach that differentiates prior negotiations and subsequent conduct on questionable and unclear justifications, and excludes them from consideration. As has been pointed out, 147 the Indian Evidence Act does not differentiate between prior negotiations, subsequent conduct and other forms of extrinsic evidence. This is mainly historical: the criterion governing admissibility was the presence of latent ambiguity, and prior negotiations were only excluded if there was no latent ambiguity. Putting aside the idea of latent ambiguity, this approach has much to commend about it. There is in reality no fundamental distinction between prior negotiations and other types of extrinsic evidence such as to justify a substantive rule barring the admission of prior negotiations exclusively. It is little wonder that the boundaries of the supposed exclusionary rule against prior negotiations have been acknowledged to be unclear by the highest authorities.
Limited Reform Needed
Compared thus, it is suggested that the Indian Evidence Act is actually closer to the modern contextual approach than one might think. The main difference is the criterion of ambiguity, which restricts the extrinsic evidence admissible for the specific purpose of interpretation, but even that may be narrowing. Thus, the integrated approach used by the Singapore Court of Appeal, subject to one caveat, may actually be the best way of balancing the concerns of history (within the Indian Evidence Act) and the requirements of the modern commercial reality. One way out is simply to read the ambiguity provisions widely; while the idea of ambiguity is embedded within the Indian Evidence Act and should be respected, the degree of ambiguity is not and should remain a flexible concept even a century after the passage of the Act. Indeed, the degree of ambiguity required is not specified in the Act. This is similar to the approach in Australia following Codelfa Construction Pty Ltd v State Rail Authority of New South Wales, 149 in which Mason J required the identification of ambiguity before extrinsic evidence could be taken into account in interpreting a contract. However, subsequent courts have been 'generally quite generous' 150 in finding that the words of a contract 'are ambiguous or susceptible of more than one meaning'. This therefore allows for the easier admission of extrinsic evidence to interpret the contract.
Thus, a flexible reading of ambiguity-perhaps requiring a lesser degree of such-may actually afford the courts a lower threshold to cross before being able to depart from the plain meaning of the contractual words concerned. Such an approach, if adopted, effectively means that the Indian Evidence Act jurisdictions can first consider extrinsic evidence in determining if there is ambiguity, and then depart from the plain meaning of the words with just a slight hint of ambiguity (where application of the plain meaning gives rise to such ambiguity). This ensures that the courts will not be unduly bound to the so-called plain meaning of the words devoid of their proper context. It bears repeating that such an approach is not founded on a 'liberal' reading of the Indian Evidence Act. To the contrary, such an approach accords with the original legislative intent behind the Act and yet also (as a coincidental point) affords some (but not total) adherence to the modern contextual approach.
Nonetheless, if reform is needed, it is submitted that any reform cannot be premised on a 'liberal' interpretation of the Indian Evidence Act. There is no real distinction between a 'liberal' and an 'illiberal' interpretation; the only question, according to the theory of statutory interpretation prevalent in the Commonwealth, is whether an interpretation furthers the intention of Parliament, which in turn is generally regarded as having been preserved at the time of enactment of the Act concerned. A 'liberal' interpretation of the Indian Evidence Act runs the risk of judicially interpreting the law to mean what Parliament never intended to do (and still has not done). By its very nature, and taking into account its historical origins, the Indian Evidence Act is incapable of sustaining the entire modern contextual approach. The result is that jurisdictions governed by that Act cannot import the entire modern approach. Any legislative reform should amend the Indian Evidence Act to delete the specific provisions concerning latent and patent ambiguity. And, further, what is really required here is that proviso 6 to the 'exclusion of oral evidence' provision be elevated to an independent provision of its own, thereby providing clear legislative intent that the contextual approach is to apply, and that ambiguity does not dictate whether the plain meaning of words can be departed from. Having said that, however, it bears repeating that the position taken in this article is that the Singapore approach is an adequate balance of fidelity to the history of the Indian Evidence Act and the advances of the modern contextual approach. Perhaps the drastic recourse to statutory reform can be put aside for now.
f conclusIon
In conclusion, the modern contextual approach is not completely incompatible with the Indian Evidence Act. Both approaches, at least following one reading of the Supreme Court decision of Rainy Sky, seemingly adopt a starting point that words have plain or fixed meanings and, significantly, neither deems this as an irrebuttable position. The plain meaning can be departed from where its application results in an ambiguity. Both approaches also allow for the admission of extrinsic evidence to establish the context, although the Indian Evidence Act does so on a more restricted basis compared with the modern contextual approach. It is this more restrictive basis that differentiates the two approaches. However, it would be wrong to think that the Indian Evidence Act does not freely admit extrinsic evidence; it does, but only for the specific purpose of ascertaining whether there is ambiguity, which is required before further evidence may be admitted to interpret the contractual word in a positive fashion. While this may rightly be regarded as a shortcoming of the Indian Evidence Act, it is submitted that the integrated approach from Singapore may be a good balance before statutory reform can be envisaged. Such an approach, while commercially pragmatic, is also (to a large extent) theoretically and doctrinally sound. It should be pursued over the full (though historical) adherence to the Indian Evidence Act, as well as full rejection of the same.
